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Chauvinism Rejected: Mexican Supreme Court
Upholds the Constitutionality of the Mexican
Arbitration Statute

Francisco GonzALez DE Cossfo*

I. INTRODUCTION

In 1993, Mexico adopted the UNCITRAL Model Law on International Commercial
Arbitration (“UNCITRAL Model Law™)! as its domestic arbitration law (“the Arbitra-
tion Law™).” Since then, hundreds of arbitrations have been held in Mexico, and the
number increases each year. As recently as August 2004, the Mexican Supreme Court
delivered the first judgment on the Arbitration Law, which is the subject of this note.

[I. Tur CHALLENGE

Teléfonos de México, S.A. de C.V. (“Telmex”) brought a constitutional {“amparo”)
suit alleging that the Arbitration Law was unconstitutional. The Mexican Supreme
Court, in a landmark case, held otherwise. The challenge sternmed from a court resolution
during an award enforcement proceeding that Telmex stood to lose.

Importantly, the provisions of the Arbitration Law are based on the UNCITRAL
Model Law. Telmex claimed that Article 1435 of the Mexican arbitration statute failed to
pass constitutional muster on two separate grounds:

{a) it failed to accord essential procedural formalites; and
(b) it granted unlimited authority.

The two issues will be discussed separately.

* Member of Barrera, Siqueiros y Torres Landa, 5.C. in Mexico City. Author of Arsrerage (2004}, and Professor
of Arbitration.

' UN. Doc. A740/17, Annex 1, adopted by the United Nations Commission on International Trade Law on
June 21, 1985, reprinted in 24 1.L.M, 1302 (1985) [hereinafter “UNCITRAL Model Law™].

% Decreto por el que se reforman y adicionan diversas disposiciones del Cédigo de Comercio y del Cédigo
Federal de Procedimientos Civites, D.O., July 22, 1993.
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Mexican courts and attorneys are, in a sense, “constitutionally biased”. By forma-
tion, the Mexican judiciary and practitioners tend to view almost everything through a
constitutional lens. Should a new law or act of authority seem questionable, constitu-
tional viclations are immediately alleged and the special constitutional remedy, the
constitutional suit (“fiicio de ampare”) is invoked.

Arbitration was no exception. Ever since the institution gained currency in Mexico,
there have been those {both from the ranks of the judiciary as well as from private
practice) who have questioned the “constitutionality” of arbitration as a whole. As time
has passed and arbitration has become the method of choice for business, international
and complex disputes,4 the concern has lost credence. However, no autheoritative decision
existed to back it up. The Supreme Court’s ruling addresses this need comprehensively.

B. THE MESSAGE BENEATH

In the challenge, the two specific claims of unconstitutionality made by Telmex were
aimed at one general target: they amounted to due process violations.® As part of the
general argument, the view was expressed that the broad regulation of the arbitration
tribunal’s authority failed to provide the parties in arbitration with legal certainty as to how
the procedure would be followed and with no guarantees that a level playing field existed.

To support the concern, alleged violations of procedural technicalities in the render-
ing of evidence were cited which had a procedural flavor reminiscent of a Mexican
court.® This is another area in which the merit of the Supreme Court’ judgment lies: not
only does it uphold the constitutionality of the statute, but it specifically rejected scrutiniz-
ing the arbitration procedure as if it were a court proceeding where an argument of
violation of procedural technicalities would hold. In doing so, the Supreme Court sent the
message that arbitration is a realm of its own, and that court proceeding-type chicanery
is to be rejected.

IV. CompAraTIVE COMMENT

Upon reading the foregoing, foreign arbitration practitioners and academics may
have the impression that the decision is insipid and that the outcome is not only obvious,
but “old news.” However, to avoid a premature conclusion, or one that fails to assess the
context in which the ruling was made, it is necessary to weigh the following factors. At one
point or another, judiciaries of different jurisdictions have been asked to pass judgmenc

* Gonzisz de Cossio, ARBITRAJE 567 (2004).
Due process {called “garantia de audiencia” in the Mexican legal argot) is a guaranteed right (“garntla individ-
ual’”) under art. 14 of the Federal Constitution.
¢ For instance, the cliim was made that evidence was produced in a manner contrary to procedural regulations,
also that the expert witness did not prove his expertise under the rules of procedural codes. The said acts resulted in
2 failure to observe due process and legal certainty rights in detriment of Telmex.
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