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The International Centre for Settlement of
Investment Disputes

The Mexican Experience

Francisco GONZALEZ de cossio*

1.  INTRODUCTION

The puspose of this article is to provide a summary of Mexico's recent experience
with investment arbitration and share an assessment of the same. For this purpose 1
shall give a general explanation regarding the International Centre for the Settlement
of Investment Disputes (ICSID) and then summarize the cases in which Mexico has
acted as defendant, which have been brought under ICSID’s Additional Facility.

I1. ICSID
A. BACKGROUND!

After World War II the World Bank? was created with the purpose of
encouraging and financing projects, particularly in developing countries.

Almost immediately the founders of this institution realized that the resources of
the World Bank would be insufficient to reach the ambitious goals of financing
infrastructure and development projects in developing countries. Thus the importance
of private resources in the pursuit of the above-mentioned objectives became evident.
Forcign investments became a very important matter in the future association between
wealthty and poor countries in order to achieve worldwide development, and covering
the financial deficiencies which the World Bank would necessatily face.

In the context of fostering international investment, one of the obstacles that
appeared was the fact that many countries which needed the resources the most to
finance development programs presented an unfavorable investment environment

* Barrera, Siqueiros y Torres Lande, $.C., Mexico City. 1 wish to express my gratitude to Dr. José Luis
Siqueiros for his helpful comments and suggestions to the first draft of this article. Needless to say, any deficiency
or error is attributable solely to the author.

1 From the sources consulted for the preparation of this study the following are of particular interest: several
articles of Aron Broches (see generally Aron BROCHES, SELECTED Essays. WORLD BanK, ICSID, aND OTHER
SUBJECTS OF PUBLIC AND PRIVATE INTRENATIONAL LAw {Martinus Nijhoff Publishers, The Hague, 1995)); also,
the discussion found at INVESTISSEMENTS ETRANGERS ET ARBITRAGE ENTRE ETATS ET PERSONNES PRIVEES. La
Convention B.LR.D. du 18 Mars 1965 (Centre de Recherche sur le Droit des Marchés et des lnvestissements
Internationaux de la Faculté de Droit et des Sciences Economigues de Dijon ed., Pedone, Paris, 1969); as well as
the travaux preparatoires of the 1CSID Convention.

2 The International Bank for Reconstruction and Development (the “World Bank"} is not only a bank that
facilitates funds, but an institution engaged in economic development.
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since the “political risk”® existing in these countries constituted an almost
unsurmountable obstacle to convince private investors to invest in them. This was
especially true once the investment opportunities offered by other markets were taken
into consideration. After all, how could an investor justify an investment made in a
high-risk market when there were other possibilities for investment that offered a
similar or higher rate of return at a lower risk?

Faced with these circumstances, the architects of the international firancial system
came up with the following solution. H an impartial forum with a reliable remedy
could be offered to foreign investors in countries with a high political risk, so that any
dispute that could arise with regard to their investment could be solved by reputable
organs in a fair way, the political risk would be reduced and investing in the respective
countries would become fmancially justified. Hence, the investment needed for
development would ensue.

As a result, ICSID was created by means of the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States (the “ICSID
Convention”), which entered into force on October 14, 1966, and has its offices in the
World Bank, Washington, D.C. ‘

The purpose of 1CSID is to facilitate the submission of investment disputes to
conciliation® or arbitration,® between the contracting states of the ICSID Convention
and nationals of other contracting states.

B. THE LEGAL NATURE OF ICSID ARBITRATION

ICSID arbitration has some special characteristics. Generally, there are three basic
types of arbitration:
(1) Public arbitration: an arbitration is considered public when the parties are
sovereign. For example, the arbitration of Isla de la Pasion or Clipperion
between Mexico and France of 1909.5 :

3 For financial purposes, this term (also known as “country-risk analysis™) implies much more than that the
stability of the political system of a country. 1t comprises every factor that may kave an influence on the political
environment and the economic market, and thus may be relevant for purposes of investment, sach as; the legal
framework; compliance with laws; social and political factors; the existence of language, ethnic and religious
differences that may diminish the stability of a country; extreme nationalist or xencphobic movements that could
give rise to preferences in treatment to nationals vis-&-vis foreigners; unfaverable social conditions (including social
polarization); social unrest; violence; the existence of “guerrillas;” the force and organization of radical groups;
foreign debt; international reserves; economic growth; exports; etc. (se¢ STEVEN HUSTED AND MICHABEL MELVIN
(ed.}, INTERNATIONAL ECONOMICS 527-531 (4th ed., Addison Wesley, 1998).

* The conciliation procedure is governed by arts. 28 to 35 of the ICSID Cenvention as well as by the Rules
of Procedure for Conciliation Proceedings (“Conciliation Rules”).

5 See art, 1(2} of the 1CSID Convention. The arbitration procedure is ruled by arts. 36 10 55 of the 1CSID

- Cenvention as well as-by.the Rules of Precedure for Arbitration Proceedings (“Arbitration Rules™).

¢ This arbitration was agreed to by the Treaty between Mexico and France to Submit to Arbitration the
Property of Isla de la Pasién of March 2, 1909. Other examples are the arbitration of the Fondo Piadoso de Jas
Californias {formally known as the case of Tadeus Amat and Joseph Alemany v. Mexice, resolved by a commission
esiablished to settle disputes becween Mexico and the United States, pursuant to 2 convention dated July 4, 1868)
and the Chamizal case (followed pursuant to the Treaty for the Sentlement of the Chamizal Case between Mexico
and the United States of America, dated June 24, 1910}, -

~
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(2) Private arbitration: an arbitration is considered private when the parties
involved are private entities. An example of this type of arbitration is that
followed between two corporations carried out in accordance with the Ruules
of Asbitration of the International Court of Arbitration, International
Chamber of Commerce.

(3) Mixed arbitration: an arbitration is mixed when it relates to a dispute between
a state and a private entity. It is within this category that we find ICSID
arbitration.

C.  JURISDICTIONAL REQUIREMENTS

ICSIDD is a sui generis institution that has a restricted scope of “jurisdiction.”” That
is, three requirements must be met so that ICSID jurisdiction may exist: (1} consent,
(2) the ratione personae requirement and (3) the ratione materiae requirement.

1.  Consent

Both parties must agree to ICSID jurisdiction. Being a contracting state to the
ICSID Convention does not fulfill the consent requirement. Consent to arbitration
must be given to the specific dispute. Likewise, being a contracting state to the ICSID
Convention does not impose any obligation to submit any particular dispute to
arbitration. Nevertheless, once consent has been granted, it cannot be withdrawn
unilaterally.

In this context, it is important to mention an exception or, rather, a redefinition
of this concept. Traditionally, the paradigm that the source and sine qua non condition
for an arbitration procedure is the existence of a valid arbitration agreement, in which
the respective parties have comsented to submit any dispute to arbitration, has
prevailed. This assumed the existence of a contractual relationship, either through an
arbitration claunse or an independent arbitration agreement.

"Recently, this paradigm has been relaxed. As a result of the manner in which
several laws have been drafted with the purpose of attracting foreign investment, what
an experienced practitioner and auther® has baptized as “arbitration without privity,”
has arisen. These types of arbitrations have occurred as a result of a promise made by a
state to foreign investors to settle through arbitration any dispute that could arise as a
result of their investment. These promises have been provided for in two bodies of law:

7 1 employ the word “jurisdiction” since it is the term that the ICSID Convention {art. 23) has given to the
admissibility requirements for the Secretary-General to accept a case. Nevertheless, stricdy speaking, since 1CSID
itself does not solve the disputes submitted to its supervision, but rather the arbitrators appointed for this purpose,
the appropriate term is not “jurisdiction,” as this refers to the capacity of solving disputes by applying general faws
to a particular dispuze.

% Jan Paulsson, Ashitration Withour Privity, 16 1CSID REVIEW: FOREIGN INVESTMENT L. ]. 232 (1995). See alse
W. LAWRENCE CRAIG, WILLIAM W, PARK, AND JAN PAULSSON, INTERNATIONAL CHAMBER OF COMMERCE
ARBITRATION 603—-670 {3rd ed., Oceana Publications, Inc,, 2000},
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(1) Foreign investment laws: an example of this is the case SPP v Egypi® in which

jurisdiction was grounded on the Egyptian Foreign Investment Law of 1974;

(2) Investments treaties: an example of this is the case AAPL v Sri Lanka,'* where

the claimant, a Hong Kong company, claimed ICSID jurisdiction on the

ICSID Bilateral Investment Treaty between the United Kingdom and Sri

- Lanka. '

Having expliihed the consent requirement, it is necessary to note that consent by

itself is not enough to secure ICSID jurisdiction, the subjective and objective
requirements must also be present.

2. Ratione Personae Requirement

The subjective or ratione personae requirement involves the necessity that one of
the parties in the arbitration is a contracting state of the ICSID Convention! and that
the other be a national {private entity) of another ICSID Convention contracting state.

With regard to the requirement of nationality of the investor, a positive and
negative requirement is involved. The positive requirement is that the investor must
have the nationality of a contracting state of the ICSID Convention. The negative
requirement is that the investor cannot have the nationality of the state with which it
has a dispute.’? _

From a legal standpoint, in my opinion, this is the most amazing feature of the
ICSID Convention: the capacity of a private entity to proceed direcdy against a state in
an international forum, without the need for interventon from their government,
Moreover, the ICSID Convention provides that when an investor and a state have
agreed to submit their disputes to ICSID arbitration, the state of the investor may not
grant diplomatic protection or file any international claim in connection with. this

- dispute, unless the host state breaches the award.

3. Ratione Materize Requirement

The ratione materiae or objective requirement includes two conditions:

(1) the dispute or controversy must be of a “legal nature” During the drafting of
the 1CSID Convention it was stressed that only legal disputes could be
contested before ICSID. Disputes of a political, economic, financial or
commercial nature were excluded from ICSID% jurisdiction. Therefore,

? ICSID Case No. ARB/84/3.

10 JCSID Case No. ARB/87/3.

' Qr a sub-division or agency of the contracting state acting with the state’s approval.

12 An exception to this is where a legal entity that has the nationality of the state party to the dispute may be
considered as a foreign investor when the parties have 5o agreed, as a result of it being subject to foreign control
(art. 25(2)() of the ICSID Cenvention),
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- disputes involving commercial risks are not within the scope of ICSID%
jurisdiction, Likewise, by referring to legal disputes it was assumed that
conflicts of interest were' excluded.

(2} The dispute must result directly from an “investment” From the travaux
preparatoires it can be observed that, although this requirement was stressed, it
was never defined. This was not an oversight but an intentional lacunae
resulting from the divergence of cpinion found in economic literature with
regard to this concept, as well as the definitions given in that respect by several
foreign investment laws. Therefore, it was deemed convenient to leave the
term undefined so that the arbitrators could analyze it having all the
circumstances of the case at their disposal. Likewise, they considered that
arriving at an acceptable definition of the term “investment” came second
after the essential requirement of the consent of the parties.??

). APPLICABLE PROCEDURAL LAW

Mouch could be said about the ICSID procedure; nevertheless, for the purposes of
this study 1 will limit myself to mentioning two basic principles which are frequently
ignored by domestic courts that review ICSID awards:

(1) all aspects of the arbitral procedure are thoroughly covered in the ICSID

Convention:** the ICSID Convention constitutes the lex arbitri;1

(2) the ICSID Convention isolates an ICSID award frorn domestic remedies; the

only available remedies are those provided in the 1CSID Convention.!®

E. APPLICABLE SUBSTANTIVE LAW

In the ICSID Rules of Arbitration, as in all modem arbitration rules, the principle
of party autonomy govemns.!” That is, the arbitral tribunal will resolve the dispute
pursuant to the legal provisions agreed to by the parties.

In the absence of an agreement between the parties, the arbiteal ribunal will apply
the law of the contracting state involved in the dispute (including its choice of law
provisions) and the applicable international law .18

'3 In this context it is interesting to note that in Fedax N.V. v. Republic of Venezuela {Case No. ARB/%6/
3, Award dated March $, 1998} the arbitral wibunal characterized promissory notes—that had even been
circulated™—as an “investment” and, cherefore, this requirement for 1CSID jurisdiction was satisfied. A review of
the tribunal’s reasoning is suggested which is, from a legal and financial standpoint, both sophisticated and
mteresnng.

M 1CSID Convention, arts. 37-40.

¥ See art, 44 of the ICSID Convention.

e ICSID Convention, arts. 51-53.

"7 Tbrahim El. Shthata and Antonio R., Parra, Applicable Substantive Lawe in Disputes Between States and Privae
Fareign Parties: The Case of Arbitration Uder the ICSID Conventionr, 9(2) 1CSID REVIEW: FOREIGN INVESTMENT
L. . 189 (1994).

% JCSID Convention, art. 42.
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This is another of the outstanding gualitics of the 1CSID mechanism. Under
Article 42 of the ICSID Convention, the arbitral tribunal must apply the substantive
law of the contracting state, as well as international law. This means that the domestic
law may be overridden if the arbitral tfbunal concludes that the domestic law is
incompatible with, violates or does not meet “minimum international law standards.”®
In other words, international law may be corrective of local law! The impact and
importance of this provision has been the subject of much discussion.®

FE  REMEDIES

There is no possibih"ty for an appeal under the ICSID procedure. Nevertheless,

- there are three remedies that may be used against an ICSID award:

(1) Interpretation: this involves a request to determine the meaning or scope of an
award. If possible, it is preferable that this proceeding be submitted before the
same tribunal that issued the award. Should this be impossibie, a new tribunal
will be established pursuant to the ICSID Convention.*

(2) Revision: this relates to a request based on the discovery of new information
which may affect the award. This information must have been unknown to
the tribunal and to the applicant, and the applicant’s ignorance of it must not
result from the applicant’s negligence.®

(3) Annulment: the annulment of an award may be requested in the following
circumstances:?

(a) the tribunal was not properly constituted;

(b} the tribunal manifestly exceeded its powers;

{c) there was corruption on the part of a member of the tribunal;

(d) there has been a serious departure from a fundamental rule of procedure;
or :

(e) the award has failed to state the reasons on which it is based.

In cases where the annulment is requested, the application must be filed

before an ad hoc Commitee formed by three members sclected by the

Chairman of the Administrative Council, and not before the tribunal that

issued the original award. The ad hoc Committee may nullify the award in

whole or in part.

¥ Whatever they may be. As the reader has surely reflected when reaf:ling the above, intem?tional law is very
abstract in this area—as in many others—and thus a sijccc;:ssful argument will probably be determined by the ability

1 i legal training of the artorneys involved.
and lzr‘l’t%;:;;?mnall:.fgshihata agnd Antonio Rl.r Parra, supra note 17, at 192. Also see Christopher H. Schreuer,
Commeniary on the ICSID Convention, 12(2) ICSID REviEw: FOREIGN INVESTMENT L. } '398 {1997); and
CHRISTOPHER, H. SCHREUER, THE }CSID COMVENTION: A COMMENTARY 627 (Internationsl Centre for
Settlement of Investment Disputes, Cambridge University Press, Cambridge, 2001).

2l [CSID Convention, art, 50.

2 [CSID Convendon, art, 51.

2 1CSID Convention, art, $2.
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Should the contracting state breach its obligations under the award, two legal
COnSequeﬂCeS ensue:

(1) the right to request diplomatic protection will be regained (which until then

had been suspended pursuant to Article 27 of the ICSID Convention);

(2) proceedings may be commenced against the breaching state before the

International Court of Justice.?*

Untl any of the above-mentioned remedies are exercised, the award has res judicata
status and, pursuant to Article 54 of the ICSID Convention, shall be granted full faith and
credit treatment by the rest of the contracting states, to the extent that the referred
provision requires that the contracting states of the ICSID Convention grant the same
treatment to an ICSID award as that afforded to a final judgment of a domestic court.

The above-mentioned obligation is particularly important if we consider that
under general international law no obligation exists to recognize or enforce foreign
Jjudgments and arbitration awards,?® as the recognition and enforcement is subject to
the domestic law of the state where exequarur is requested, unless relevant treaties
ratified by the state in question exist which provide otherwise.

IIl1. THE ADDITIONAL FACILITY

After the creation of ICSID, the Secretariat received multiple queries as to the
possibility of rendering its services with respect to disputes involving contracting states
and nationals of other non-contracting states of the 1CSID Convention which, because
of the strict jurisdictional requirements, lacked 1CSID standing.

As a result, on September 27, 1978, the Administrative Council of ICSID
approved the rules of the Additional Facility of ICSID by virtue of which the 1CSID
Secretariat could administer proceedings that originally escaped ICSID} jurisdiction.

Under the Additional Facility there are three kinds of proceedings that may be
administered which would otherwise not meet the ICSID jurisdiction requirements:

(1) absence of the ratione personae requirement. when one of the parties is not a
‘contracting state or a national of a contracting state;

(2) absence of the ratione materiae requirement: when the dispute does not arise
directly from an “investment.” In this case the Secretary-General of ICSID
may grant his approval only if the transaction that originated the dispute
contains certain features that distinguish it from an ordinary international
commercial transaction. This is to prevent ICSID from becoming an
international commercial arbitration forum;

¥ [CSID Convention, art. 64.

% There have been several attempts to rectify such deficiency of international law through different
international conventions in matters of execution of foreign arbitration awards, such as the Geneva Convention of
1927, the 1958 (New York) Convention on the Recognition and Enforcement of Foreign Arbitral Awards, the
European: Convention of International Arbitration (Geneva, 1961), Inter-American Convention on International
Commercial Arbitration (Panama, 1975) and the Montevideo Convention of 1979. With regard to judgments, the
most successful effort has been the Brussels Convention. A world judgment convention is still an on-going project.
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(3) fact-finding proceedings: proceedings thar seek solely to determine facts but not

to settle a dispute.

The purpose of including fact-finding proceedings in the Additional Facility was
to address the need felt in private and public circles for these kind of proceedings in
pre-controversy situations. This is useful since it gives the parties an impartial analysis
of the facts (not the law), which in some cases may prevent a different understanding of
the facts from beéComing a legal dispute.

The reason for this was to promote the use of the ICSID Convention as much as
possible. An important reguirement to bear in mind regarding the use of the
Additional Facility is that access to it is subject to approval by the Secretary-General 2

A. CONSEQUENCES OF CONDUCTING PROCEEDINGS UNDER THE ADDITIONAL FACILITY

It 1s important to mention that a proceeding conducted in accordance with the
Additional Facility has a legal consequence of great relevance: none of the provisions of

the 1CSID Convention apply to the procedure in question.” Due to this, the

arbitration proceedings and awards will not be insulated from domestic law and the
enforcement of the award will be governed by the law of the forum (lex arbitri),
including the applicable international conventions.

B. CASES IN WHICH MEXICO HAS BEEN A PARTY

At the time of preparation of this review, Mexico had been part of seven® arbitral
proceedings before ICSID (through the Additional Facility), of which only three have
concluded. A brief summary of the concluded cases will be made in order to comment
on their impact on our topic.

1.  Robert Azintan v United Mexican States®

The claimants, Robert Azinian, Kenneth Davitian and Ellen Baca initiated a
procedure pursuant to Chapter XI of the North America Free Trade Agreement
{NAFTA) as shareholders of Desechos Sélidos de Naucalpan, S.A. de C.V. ("Desona™)
which was a contract for waste collection in Naucalpan de Juarez, a county outside
Mexico City. In short, the city council revoked the contract basing its decision on a
series of “irregularities” detected in regard to the fulfiliment of the contract. However,

% Additional Facility Rules, Rule 4.

7 Additional Facility Rules, Rule 3.

# Nobert Azinian and others v. United Mexican States (3CSID Case No, ARB{AF)/97/2); Metalclad
Corporation v. United Mexican States {ICSID Case No. ARB(AF)/97/1); Waste Management, Inc. v. United
Mexican States (ICSID Case No. ARB(AF)#98/2); Marvin Rov Feldman Karpa v. United Mexican States (ICSID
Case No. ARB{AF}/99/1); Técnicas Medioambientales Teemned, S.A v. United Mexican States (ICSID Case No.
ARB(AF)/00/2); Waste Management, lnc. v. United Mexican States (ICSID Case No. ARB(AF)/00/3} registered
on Segptcmber 27, 2000; and Adams et al. v. United Mexican States, February 16, 2001.

¥ ICSID Case No. ARB(AF)/97/2. Award dated November 1, 1999,
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after domestic proceedings were followed, it was found that of the twenty-seven
alleged irregularities, only nine could be proved. Having lost this case, as well as an
amparo (constitutional suit) against the decision to cancel the contract, the claimants
proceeded to bring a claim under NAFTA on March 17, 1997,

Given the purpose of this article I will not elaborate on the details of the award.
What i§ relevant is the conclusion and some of the reasoning in the award. The
outcome was conclusive: Mexico prevailed on every issue. The reasons were not
only that the claimants did not prove their case, but also that the behavior of the
Mexican authorities, both the city council and the courts, was considered
appropriate, even when assessed against the (high) requirements of the applicable
international law., '

2. Metalclad Corporation v. United Mexican States®®

This case involved a dispute resulting from the claimant’s investment in the state
of San Luis Potosi, Mexico. The claimant, Metalclad Corporation (“Metalclad,” a
corporation formed under the laws of Delaware, United States) was the majority
shareholder of Ecosistemas Nacionales, S.A. de C.V. (ECONSA), which acquired
Confinamiento Técnico de Residuos Industrdales, S.A. de C.V. (COTERIN), a
Mexican corporation, with the purpose of developing and operating a hazardous waste
facility in Valle de la Pedrera, located at Guadalcazar, San Luis Potosi.

COTERIN obtained permits to build and operate a hazardous waste facility in La
Pedrera, Guadalcazar. The county (Municipio) ordered the suspension of activities due
to the lack of a construction permit which the county alleged was within its
jurisdiction to grant and was hence additional to the federal permits already obtained.
Metalclad clairned that it had been assured by the Mexican federal authorities that all
the required permits had been secured and that the permit in question would be
granted automatically upon application. Following this advice, Metalclad reinitated
construction work, requesting the relevant permit from the county. Shortly thereafter
it obtained an additional (federal) permit for this purpose from the National Ecology
Institute.

On December 5, 1995, more than a year after the application had been made and
with the construction almost finished, the permit was formally denied. The reason
given was Metalclad’s commencement of the construction work prior to securing the
county construction permit.

The arbitral tribunal held that the conduct of the Mexican authorities breached
NAFTA in two respects.’

30 ICSID Case No. ARB(AF)/97/1. Award dated August 30, 2000.
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{a) Failure to acord investments of investors treatment in accordance with international law,
including fair and equitable treatment

The Tnbunal held that the acts and omissions of the Mexican authorities
constituted a breach of Mexico’s duty to accord investments of investors treatment in
accordance with international law, including fair and equitable treatment further to
Article 1105(1) of NAFTA.

The Tribunal’s analysis factored in the concept of transparency found in NAFTA
Article 102(1). The Tribunal believed that such concept includes the obligation of
making clear and of easy reference all the requirements an investor must fulfill in order
to successfully initiate, complete and operate an investment. No doubts should exist
and, where existing, they should be clarified by the host state in order to guarantee
security to the foreign investor so that it may continue with the investment.

The Tribunal considered that the facts resulted in Mexico’s failure to comply with
the duty of securing a transparent and predictable framework for Metalclad’s
investment. :

1n the Tribunal’s opinion the circumstances of the case displayed, on the one
hand, the lack of a clear rule with regards to the requirements {or the absence thereof)
for obtaining a municipal construction permit, and, on the other hand, the lack of an
organized process vis-3-vis an investor who may expect to be treated in a fair and
equitable manner pursuant to NAFTA. The county’s conduct after the denial of the
construction permit, coupled with the substantive and procedural deficiencies,™ forced
the conclusion that the county’s denial of the construction permit was not approptiate,
particularly because the competence of the county did not include hazardous residues,
such authority being limited to federal authorities.

(b) Expropriation>

NAFTA sets forth that neither of the parties may, directly or indirectly,
expropriate an investment or take similar measures® except: (a) for a public purpose;
(b) on a non-discriminatory basis; (¢) in accordance with due process of law and Article
1105{1); and (d) upon payment of compensation.

Although not strictly necessary for its conclusion, the tribunal found that Mexice
indirectly expropriated Metalclad’s investment without paying any compensation. The

3 The tribunal found that certain circumnstances aggravated the case: ome being that Metalclad was never
notified of the municipal meeting whereby the decision to deny the construction permit was taken, nor did it have
the opportunity to present its case. Also, the manner and term in which the permit was denied—thirteen months
after having been requested and when the construction was almost finished—was also deemed inappropriate.
Finally, none of the grounds for denying the construction permit were within the authority of the county.
Therefore, the Tribunal found that the permit had been unjustly denied and its grounds were unrelated to the
construction er material aspects of the same, including defects.

32 NAFTA art. 1110.

3 The term “measure” is defined in art. 201{1) NAFTA and includes any law, regulation, process,
requirement of practice. R
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manner in which an ecological decree was implemented, permanently proscribed
Metalclad’s use of its investment and constituted a measure tantamount to
expropriation, hence breaching provisions of Article 1110 of NAFTA.

In holding Mexico liable for breach of NAFTA commitments, the Arbitration
Tribunal awarded Metalclad US$16,685,000 which was the assessment of Metalclad's

damages.>

(¢) The setting aside decision

Mexice brought a suit before the Supreme Court of British Columbia (the “BC
Court™)% requesting that the award be set aside. Mexico claimed thar the Arbitration
Trbunal committed two acts in excess of jurisdiction: (i) it used NAFTA’s
transparency provisions as a basis for finding a breach of Article 1105; and (ii) the
Tribunal went beyond the transparency provisions in NAFTA and created new
transparency cbligations.®

Hence, the question before the BC Court was whether the award contained
decisions which were beyond the scope of the arbitral submission, i.e. what is commonly
krtown in arbitration argot as an ultra-petita award. The BC Court found the award’s scope
did exceed the submission to arbitration {which was limited to the bounds of Chapter XI
of NAFTA) and hence partially set aside the same,” insofar as it included interest due prior
1o the date when the Ecological Decree was issued (September 20, 1997).

The above finding of excess of authority was premised on the following rationale.
In solving the controversy the Tribunal is constrained to the submission agreement.
The submission agreement in the dispute is circumscribed to violations of obligations
found in Chapter XI of NAFTA. To the extent that no “transparency” obligations
exist in Chapter X1 of NAFTA, the awards decision, to the extent it relies in an alleged
“transparency” duty, should be set aside for excess of jurisdiction.?®

The outcome of testing the three main legal findings in the Metalclad decision
against such ratonale was as follows.®® The first, the Article 1105 fair and equitable

_ ¥ The foregoing notwithstanding Metalclad’s claim that it invested approximately U5$20.5 million, exclusive
of interest. 'The Arbitration Tribunal rejected three aspects of the claimed expenses: (3} the costs incurred prior (o
the acquisition of COTERIN; {2) costs related to the development of other Menlelad projects in Mexico which
had been “bundled” into the project; and (3) certain remediation of the site.

35 Since the place of arbitration was Vancouver, B.C.

36 BC Court Decision, 4 66.

¥ BC Court Decision, 9 134 -

* Under § 34 of the International Commercial Arbitration Act (R.S.B.C. 1996, ¢.233) which is the
Canadian version of UNCITRALs Model Law for International Cominercial Arbitration which provides, that

zn arbitral award may be set aside by the Supreme Court only if ... the party making the applicaden
furnishes proof that ... the arbitral award deals with 2 dispute not contemplated by or not falling within
the terms of the submission te arbitration, or it contains decisions on matters beyond the scope of the
submission to arbitration ... .

* The first finding was the governing finding. However, to the extent the first had been set aside the
secondary findings became the governing findings. Despite the fact that Mexico was successful in establishing that
two of the findings of the Tribunal involved decisions on matcers beyond the scope of the submission, Metalclad
;lfi-;.g%ed the day” in resisting Mexico’s application to have the award set aside in its endrery (B.C Court Drecision,
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treatment obligation, failed the test to the extent it relied on the “transparency”
obligation. The second (pre-Ecological Decree) finding that Mexico had taken
measures tantarnount to expropriation in violation of Article 1110 of NAFTA, also
failed the test since the Tribunal partially relied on the concept of transparency to
conclude that there had been an expropriation within the meaning of Article 1110.
Finally, the finding that the Ecological Decree amounted to an expropriation passed
muster insofar as it stood on its own and was not infected by the transparency malaise nor
was premised on the finding of breach of Article 1105.%

As a final note, on October 26, 2001 a settlement was reached whereby Mexico
agreed to discontinue challenging the award in Canada.

3. Waste Management, Inc. v. United Mexican States!

This case involved a dispute between Waste Management, Inc. (“Waste
Management™) acting on its own behalf and on behalf of ACAVERDE, S.A. de C.V,,
against Mexico as a result of an alleged breach of Articles 1105 and 1110 of NAFTA by
Banco Nacional de Obras y Servicios Plblicos, S.N.C, (BANOBRAS}, the State of
Guerrero and the City Council of Acapulco de Judrez.

I shall not discuss the facts of this case since the tribunal’s ruling concerned only
the issue of jurisdiction. Therefore, the substance of the case that gave rise to the
dispute was not dealt with in the award.

The tribunal held that insofar as claimants had not withdrawn their domestically
initiated claims, the requirement of a waiver to the right to initiate or continue
domestic remedies provided by Article 1121(2)(b) of NAFTA had not been complied
with and, therefore, the tribunal lacked jurisdiction.® '

A subsequent claim has been brought before an ICSID Addidonal Facility
Tribunal and is currently being heard.* No final award has been issued.

“© BC Court Decision, 1 94 and 105. Other arguments were put forward by Mexico: (i) Metalclad’s
improper acts (which included a corruption claim and an excess damage claim); and (i) failure to address all
questions. The first was not established before the court and the second was found not te merit an annalment to
the excent that the Tribunal adequately dealt with all issues before it and the failuzc to deal with all arguments is
not 2 sufficiently good reason to merit annulment since the Tribunal is not reguired to answer all but only the
dispositive arguments made in connection with the questions which the Yribunal must decide (BC Court
Decision, 9] 122, 130 and 131}. .

a1 1CSID Case No, ARB(AF)/98/2, Award on Jurisdiction dated June 2, 2000.

42 Ip this context, it is interesting 1o draw the reader’s attention to the dissenting opinion of Mr. Keith Highet
who, put simply, considered that domestic remedies were not incompatible with the Chapter X1 of NAFTA
procedure provided they did not refer to the same legal grounds/theory. My summarized description does not do
Justice to Mr. Highet's sophisticated and interesting legal argument and, whether or not one shares his views, the
fact remains that (together with the Azinian case and Ethyl Corporation v. The Government of Canada (Award
on Jurisdiction, June 24, 1998) also a case invelving Chapter XI of NAFTA)—it assists in the construction of a
theorerical and practical basis for the cases that must be understood as comprised under the investment protection
provisions of this treaty. Neediess to say, this is a subject of great importance 10 arbitration experts and
practitioners.

# Waste Management, Inc, v. United Mexican States (ICSID Case No. ARB(AF)/00/3) registered on
September 27, 2000. -
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Having canvassed the ICSID mechanism as well as some of the cases Mexico has
been a party to under this system, 1 have the following conclusions to share.

IV. MEx1co’ FAILURE TO ADHERE TO THE ICSID CONVENTION

It is .um’ortunate that Mexico has failed to become a contracting state of the ICSID
Convention. As a result all the procedures refemed to in this article have been
conducted under the auspices of the Additional Facility. As described in section I11
above, the legal consequence of this is that the procedures carried out are not isclated
from the law of the place of arbitration. This result, although it has thus far not created
any problems, is regrettable since one of the virtues (and purposes) of these types of
procedures is to prevent the use (and abuse) of domestic remedies that delay or
obstruct the arbitral process.

Wh_en questioning authorities as to the reason for Mexico’s failure to become a
contracting state of ICSID, one is confronted with the folowing abstract answer: that
this is being carefully considered. This answer is meaningless and therefore, one must
fpe?ulate about the real reasons for the reluctance to be part of this in’temational
institution, I can only think of three:

(1) Mexico’s experience with international arbitration:

(2) the desire not to pursue a case that involves Mexico’s interests in international

fora; and

(3} Article 42 of the ICSID Conventior.

A, MEXICO’S EXPERIENCE WITH INTERNATIONAL ARBITRATION

ngc argue that Mexico’s not toc positive experience with arbitration as a dispute
resolution mechanism explains its reluctance to rely on this method

In reply 1 would say that the past does not necessarily reflect the future. As it may
be _observed from certain recent cases, Mexico can be successful in international
arbitration, but for this it is imperative that Mexican authorities act impeceably.

Moreover, it is contradictory to think that in a global society, where the
number of international investments is increasing exponentially and countries
(particularly developing ones) compete to atiract international investment, a country

of Mexllco § Importance can ignore or fear the most important dispute settlement
mechanism,

# See Luis G. ZOR.
SA. Maia S8 RILLA (ed.), LO$ CASOS DE MEXICO EN EL ARBITRAJE INTERNACIONAL (2nd ed., Porraa,
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B. THE DESIRE NOT TO PURSUE CASES THAT INVOLVE MEXICO’S INTERESTS IN THE
INTER NATIONAL FORA

This is not a sufficiently good motive for not becoming a contracting state of the
1CSID Convention. Rather, 1t seems more like the result of insufficient thought. By
including the use of ICSID’s Additional Facility in all of the investment treaties
Mexico has thus far entered into®® and then failing formally to adhere to the 1CSID
Convention, the following contradictory sitwation is provoked: on the one hand, there
is arbitration for foreign investoss; but, on the other, it js an arbitration the potential of
which has been diminished through the partial use {and waste, in my opinion) of an
instrument that provides the benefits of ICSID.

If the reason for the non-adherence to the 1CSID Convention is the desire not to
pursue disputes that are sensitive to Mexico’s interesis in an international forum, then
why accept arbitration in other international investment instruments?

As 2 result of the above, the status quo is that foreign investors do have access to
arbitration to settle any problems arising from their investment, but the chosen
arbitration procedure has less than all the resources/potential it could otherwise have
and which are offered by 1CSID. This situation is inexplicably contradictory: what is
sauce for the goose is also sauce for the gander. The differentiation is unwarranted and
most probably the resule of either incomplete consideration or the leaving behind of
unsclved loose-ends.

One could argue that a little arbitration is better than no arbitration. 1 disagree.
Either you choose a method with all its envisaged weaponry, or you stick with what
you already have. Anything less is second-best.

Moreover, the international financial and legal community is sophisticated enough
to realize that the current situation is not as attractive as it could be and that other
markets offer better opportunities. Potential investors will take this into account when
assessing the benefits of investng in Mexico as compared to other markets.

45 The invesument provisions have been included by way of free trade agreements and hilateral investment
wreaties. For example, Chapter X1 of NAFTA, the Agreement for the Reeciprocal Promotion and Protection of
Imvestments berween the Unjred Mexican States and the Kingdom of Spain (published in the Daily Official
Gazette on Mareh 19; 1997); the Apreement between the United Mexican States and the Confederation of
Switzerland for the Reciprocal Promotion and Protection of Investments (published in the Daily Official Gazette
on August 20, 1998); the Agreement between the Government of the United Mexican Suates and the
Government of the Republic of Argentina for the Reciprocal Promotion and Protection of Investments (published
in the Daily Official Gazette on Augnst 28, 1998); and the Agreement for the Reciprocal Promotion and
Protection of Investments berween the United Mexican States and the Kingdom of the Netherlands {executed in
Mexico City on May 13, 1998 and published in the Daily Official Gazette on July 1€, 2000). To date, the free
trade agreements Mexico has become a party to total 10 and the investment treaties (BITs) cotal 15. For an
excellent review of the same sec Dr. Jose Luis Siqueiros’ article: An Overview of Arbitration Mechanisms Between Stares
and nvestors, 2(2) JOURNAL OF WORLD INVESTMENT (une 2001).
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C. ARTICLE 42 OF THE ICSID CONVENTION
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Within the cornucopia of international regulagion it is hard to find another area
where the lack of consensus about what international law is and should be is 50 acute.?’
An ideological and political confrontation has traditionally existed between, on the one

hand, rich capital-exporting countries and, on the other, developing capital-importing
countries.®® Briefly stated, wealthy countries tend to support trapsnational® companies
in their search for business in any part of the world, urging that the property and
contract rights they acquire as a result of this activity be protected. On the other hand,
developing countries, t0 2 certain extent in response to the legacy of colonial
economic domination, perceive the expansion of transnational companies as a neo-
colonial incursion that in the long run risks their sovereignty and welfare.>®

The division and lack of understanding between these two exXtremes has been
so intense that to date no multilateral treaty regulating foreign investment has
been achieved, and the creation of one has been gqualified as a political

7 This comment coincides with the view expressed by the US. Supreme Court in the case Banco Nacional
de Cuba v. Sabbatino 376 US. 398 (1964) where Justice Harlan noted that “There are few if any issues in
international law today on which opinion seems to be so divided as the limitations on the state’s power o
expropriate the alien’s property.” For a discussion on this subject see M. SORNARAAL, THE INTERNATIONAL LAW
on FOREIGN INVESTMENT {Grotius Publications, Cambridge University Press, 1994). 1t is advisable not to lose
sight of the fact that because of the noted lack of consensus in this Feld the literature on this subject may frequently
display renowned authers saying exactly the opposite to other auchor’s views. For example see OPPENHEIM'S
INTERNATIONAL Law 1 PEACE 911-927 (Sit Robert Jennings QC and Sir Arthur Watts KCMG QC eds, 9th
edn.). Also, Jan BROWNLEE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 460-510 (5th ed., Oxford University
Press); and PETER. MALANCZUK, AKEHURST'S MODERN INTRODUCTION To INTERNATIONAL Law 435439 (7th
edn., Routledge, London/New York), Having said this, ] must mention that the international law of foreign
investment has been clarified up to 2 certzin point by the Iran-"J.5. Claims Tribunal. For a magnificent analysis

on D. BRUESCHKE, THE [RAN-US. CLAIMS TRIBUNAL (Clarendon Press,

see CHARLES N. BROWER AND JAsON L
Oxford, 1996); and ALLAHYAR. Mourl, THE INTERNATIONAL Law OF EXPROPRIATION AS REFLECTED 1N THE

WORX OF THE Iran—US. Crams TRIBUNAL (Martinus Nijhoff, Dordrecht).

4 The expressed division is frequently not obvious. A capital exporting country may—at the same time—be
ar example is the United States which is one of the biggest private capital exporting
s of international flows. (See EDWARD M, GRAMAM AND PaUL
UNITED STATES (Institute for Internatonal Economics,
d States, as of 1989, had become

a capital importer. A cle
economies and one of the most important receiver:
R. KRUGMAN, FOREIGN DIRECT INVESTMENT IN THE
Washington, D.C., 1989). Having said this, it is useful to mention that the Unite
a net/aggregate debtor with regards to the balance between the positdon of its assets and ligbilities in international
capital flows and has erained $o since then. In 1999 it had a negative balance higher than US$$1.9 trillion, more
than 20 per cent of its GNP (THE ECONOMIST, November 18, 2000, 123). Compare this with the toml amount
of global foreign capital flow that in 1999 rose to USEBES billion, whick meant a 27 per cent jncrease from 1998.
(Source: United Nations Conference of Trade and Development: UNCTAD and QECD) (THE ECONOMIST,
November 11, 2000, 131).

@ O “multinational,” depending on the definition preferred.

50 Stephen Zamora, Fronomic Relations and Development, n 1 UnITED NATIONS LEGAL ORDER 431 {QOscar
Schachter and Christopher C. Joyner eds, American Society of International Law, Grotus Publications.
Cambridge University Press, 1995).

51 This statement merits a qualification. Fven though no multilateral undesstanding on this subject exists,
Treaties (BITs) exist which regulate foreign investments. Although BITs do not
oncerning investor-host state relations, they do include obligations upon the
state vis-3-vis the investor with yegards to its investment, such as the duty not to expropriate except for public
purpose reasons and upon paynient of compensation, treatment standards (minimum, national and most favored
nation), evc. (See, in general, RUDOLF DOLZER AND MARGRETE STEVERS, BILATERAL INVESTMENT TREATIES
{Lnternational Centre for Sertlement of Investment Disputes, Martinus Nijhoff Publishers, The Hague, 1995}
Also, several Codes of Conduci have been elaborated which have certain legal effects {wrhich 1 shall not discuss).
See Guidelines on the Treatment of Foreign Direct Invesoment prepared by the World Bank, 7(2) 1ICSID REVIEW:

FOREIGN INVESTMENT L. J. 295 (1992). -
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